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What is DSU? 



DSU on the Rise 
•  Number of policies involving DSU cover DOUBLED 

over the last 10-12 years. 
•  The frequency of DSU claims are increasing with 

approximately 6.5% of all DSU risks encountering a 
loss.* 

•  From 1980 to 2008, majority of DSU losses involved: 
power plants (27%); building and construction 
(27%); and industrial process plants (13%).* 

•  In recent years, some very large DSU claims have 
been encountered which led to the formation of the 
London Market Working Party in 2012.   

* Topics Risk Solutions (Munich Re) (February 2013) 



DSU Can Also Be  
Referred To As: 

•  ALOP – Advanced 
Loss of Profits  

•  Anticipated Profits 
•  Delayed Earnings 
•  Delayed Profits                  
•  Delayed 

Completion 
Insurance 

•  Delayed Opening 



The Basics of DSU 

•  Generally, DSU coverage is not considered 
without concurrent contract works insurance 
such as builder’s risk, contractor’s all risk 
(CAR), or erection all risk (EAR). 

•  The key here is to tie any DSU cover to 
material damage cover afforded by another 
type of insurance.  

•  There is cover under other policy forms that 
might address project delay without a material 
damage trigger but such coverage is outside 
the scope of DSU and our discussion today.  



Before coverage under the DSU 
endorsement can attach, there must be 
what? 
•  A) A delay caused by property damage covered 

by the corresponding PD policy. 

•  B) A loss caused by the contractor. 

•  C) A delay caused by the late arrival of 
necessary materials for the project.  

•  D) Any delay to the project schedule that is 
greater than the time element deductible.   



Before coverage under the DSU 
endorsement can attach, there must be 
what? 

•  A) A delay caused by property damage 
covered by the corresponding PD policy. 



Covered Property Damage  
Must Cause the Delay 

•  It is generally accepted that if there are 
concurrent insured and uninsured losses that 
cause a delay in the project schedule, this 
does not extend the indemnity period.  

•  There may be a specific exclusion in the DSU 
endorsement for concurrent insured and 
uninsured delays. 

•  Of course, policy language and relevant case 
law, if any, should be reviewed.  



Covered Property Damage 
Must Cause the Delay 

	   	   	   	   Issues that are unrelated to the covered 
property damage, such as manpower 
shortages caused by damages to uncovered 
property or delays in having the undamaged 
portion of the project approved by local 
officials, have been found to not be a valid 
basis for extending the DSU indemnity 
period. See Diamond Beach, VP, L.P. v. 
Lexington Ins. Co., 748 F. Supp. 2d 648, 655 
(S.D. Tex. 2010); Tocci Building Corp. v. 
Zurich Am. Ins. Co., 659 F. Supp. 2d 251, 
259-61 (D. Mass. 2009). 



Covered Property Damage 
Must Cause the Delay 

	  An example from the London Market Working 
Party: 



DSU is similar to BI cover in  
some respects, but different 

 in important ways 
•  On the legal side, this is problematic 

because there is a large body of case 
law on business interruption cover, but 
very little case law on DSU.  

•  At the same time, even the case law on 
business interruption can be confusing 
and contradictory. 



DSU vs. Business Interruption 

•  DSU coverage typically obtained with builder’s 
risk policies and before operational insurance. 

•  DSU insurance typically covers the loan for the 
project and other fixed costs (this coverage is 
often required by loan covenants). 

•  Only 1 period of delay and 1 time excess 
deductible. This is irrespective of the number 
of covered PD losses.  

•  If there is a delay in the scheduled completion 
of the project, there are no historical sales that 
can be analyzed after loss/delay in completion. 



Policy Language is Important and 
Brokers and Underwriters Must 

Communicate Clearly 



Policy Language is 
Important 

     As our friends at 
JLT have said, “the 
time to realize that 
you have a bad 
wording  is not 
when the  claim 
occurs.”  

	  	  	  	  	  	  JLT Article; Delay in Start-Up, It’s 
Time for a Consistent Approach, at p. 
6 (February 2008).	  	  	  



Should a contractor be listed 
as an insured under the 

DSU endorsement?  
•  No. The contractor 

should not be an 
additional insured 
under the DSU 
endorsement.  

•  The contractor will 
have to seek coverage 
for soft costs under a 
contractor’s extra 
expense endorsement. 



Contractor and ICOW 
Provision 

•  An example of an ICOW provision: 

    “The Increased Cost of Working being 
defined as the expenditure necessarily and 
reasonably incurred by the Owner or any 
other party on its behalf for the sole 
purpose of avoiding or diminishing the 
amount which the Insurer would have 
been liable to pay as Fixed Costs under the 
policy, but not exceeding the sum by which 
the amount otherwise payable is reduced.” 



Mitigation Efforts Result In No 
“Delay” Under DSU Endorsement 

•  Must an insurer pay under the ICOW 
provision?  

  - Yes.  Even if there is no “delay,” an insurer 
may have to make a payment to the insured 
or the contractor under a loss mitigation 
provision or the DSU endorsement’s ICOW 
provision, if expenses are incurred to avoid 
a loss recoverable under the DSU cover. See 
Assicurazioni Generali S.P.A. v. Black & 
Veatch Corp., 362 F.3d 1108, 1115-16 (8th Cir. 
2004). 



Clear Language is Key 

•  Who are the Insureds? 
– Owner or owners – actual entity that will 

own and operate the facility/project. Not a 
distant parent company. 

– Bank or lender may be an additional 
insured. 

– The contractor should never be an 
additional insured. 

– Be specific regarding additional insureds, 
don’t use the typical list of generic affiliates. 



Clear Language is Key 

•  What is the “project”? 

– The “project” should be well defined. 

– No cover if no “delay” to the “project,” even 
if a portion of project is damaged prior to 
completion date.  If it is repaired and 
doesn’t cause delay to the project as a 
whole, then no cover. 

– Phased handover should be addressed if 
cover is intended. 



Clear Language is Key 
•  How is DSU indemnity period defined? 

–  Begins at scheduled date of completion as per policy 
unless changed. “Float” or “creep” issue can arise.  
Project monitoring is recommended.  

–  Substantial completion or commercial operation? How 
are those terms defined? 

–  Sample policy language provides that the DSU 
indemnity period ends and the business shall be 
deemed to have commenced as of: “the issue date of the 
certificate of completion, acceptance/takeover by the 
principal, the date of operation start-up or the date 
operation could have started but for the delay, 
whichever occurs first.”  Provides insurers with 
potential actual and theoretical dates for conclusion. 

–  Phased handover? 



ANOTHER QUESTION ON  
DSU COVERAGE! 

   DSU endorsement generally defines 
“fixed costs” as “costs of the insured 
business which continue to be 
payable throughout the indemnity 
period.” Which of the following does 
not come within this definition? 



Which one is not a  
“fixed cost”? 

•  A)  Principal payments. 
•  B)  Property taxes. 
•  C) Amortization of finance costs. 
•  D)  Fees under a take-or-pay 

water contract.  



Which one is not a  
“fixed cost”? 

C) Amortization of finance costs. 



Clear Language is Key 
•  What costs are covered?  

– Depending on policy language 
“sum insured” could include:  

• Gross profit (expected revenues 
less variable costs) 

• Debt service 

• Fixed operating costs 



Clear Language is Key 
•  What costs are covered? 

–  Gross profit (expected revenues less variable costs) 
–  Fixed costs?  How are those defined? What is included 

or excluded – such as debt service and fixed operating 
costs.  

•  If “fixed costs” refers to a schedule, make sure that 
all owners’ interests are accounted for and that 
covered fixed costs are defined in the schedule. 

•  For example, DSU may insure principal payments 
on loans, interest on loans, additional insurance 
premiums, and property taxes, but not amortization 
of finance costs.   

•  The definition of fixed costs in the DSU cover may 
also cover the fees associated with take-or-pay 
contracts with suppliers.  



Review the Sum Insured 
The key regarding covered 
costs is that the 
underwriter should closely 
review the submitted 
business plan, projected 
revenues and costs to 
substantiate the accuracy 
of the sum insured put 
forth by the insured.  

Insured will probably 
paint a rosy outlook of 
projected earnings.  



What about liquidated 
damages?  

•  Who should have to pay first? 
The insurer providing the DSU 
cover or the contractor owing 
LDs? 



What about liquidated 
damages?  

•  Shouldn’t the DSU recovery be 
offset by the owner’s recovery of 
LDs from the contractor?  

   -  Offset language should be 
 included if intended. 



Clear Language is Key 
•  Offset language concerning LDs should be included if 

intended. 
–  This contractual limitation may avoid the issue of an 

insured claiming that it was not made whole by the 
DSU recovery and that offset is inappropriate.  The 
policy language should also make clear who should 
pay first, the contractor or the DSU insurer.   

–  Typically, the parties will want the insurer to pay first. 
The offset language in the DSU cover should also 
include language that the insurer can recover or 
recoup money paid to the owner.  There should also be 
a provision in the policy that requires the owner to 
enforce its various rights under the contract, including 
the recovery of liquidated damages from the 
contractor.  

–  These provisions may get the insurer around 
subrogation complexities.  



Monitoring Methods 
& Strategies 

•  Obtain Contractor’s Monthly/
Weekly/Daily Reports. 

•  Site Visits by Representatives of the 
Insurer. 

•  Remote Monitoring of Schedule. 
•  Obtain Schedule in Native Format.  
•  Mitigate Costs Through 

Arrangement With Financiers of 
Project.  



Who owns the “float” 
in the schedule? 

 Suppose the substantial completion date 
set forth in the DSU policy is May 25, 
2015; however, at the time of an 
indemnifiable loss, the contractor was 
ahead of schedule and was set to 
complete the project on March 25, 2015.  
Due to the PD loss, the new substantial 
completion date is February 15, 2016.  

 Who gets to benefit from the contractor 
being 2 months ahead of schedule? Who 
owns the “float”? 



Who owns the “float” 
in the schedule? 

 If a loss occurs and the DSU 
endorsement’s scheduled date of 
completion has not been 
revised, any float in the 
schedule should go to the 
insurer’s benefit. 



Reasons for Program Monitoring 

•  Owner may want to monitor, because 
contractor likely built a lot of float into 
its schedule. The “float” issue.  

•  Insurer may want to monitor, because 
it will be in a position to determine the 
actual cause of the delay or if the 
scheduled completion date should be 
moved back. The “creep” issue.  



When a DSU Claim Occurs,  
Avoid the DSU Blues! 
B.B.	  King	   Muddy	  Waters	  



Unexpected Issues Can 
Arise... 



Things Can Happen Quickly! 



If there is an indemnifiable 
DSU claim, it is important to 
get the money flowing ASAP. 



Actions to Take  
After the Loss 

•  Get adjustment team assembled quickly. 
•  Determine the cause of the loss/delay and make 

sure delay was solely caused by a covered cause 
of loss.  

•  Attempt to reach a written agreement with the 
owner on a scheduled payment plan that the 
adjustment team can abide by. 

•  Attempt to reach a written agreement with 
contractor and owner on an expedited 
reinstatement agreement. 

•  Adjustment team should confirm that the 
project would have generated enough turnover 
to cover its fixed costs. 



During the indemnity period/after the 
original substantial completion date, 
the insured will have to obtain new 
DSU coverage.  



Questions or comments? 

	   	   


